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OPI NI ON

This appeal is nmade pursuant to section 18593/
of the Revenue and Taxation Code from the action of the
Franchi se Tax Board on the protest of Marshall D. and Una
F. Joelson agai nst a proposed assessment of additional
Ségonal inconme tax in the amount of $1,427 for the year

1/ Unless ofiherwi se specified, all section references
are to sections of the Revenue and Taxation Code as in
effect for the year in issue.
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Appeal of Marshall D. and Una_F. Joelson

This appeal is made by Marshall . and Una F.
Joelson; however, Ms. Joelson is a party to this action
solely because of her filing a joint return with her
husband.  Consequently, "appellant” w Il hereinafter
refer to M. Joelson.

The issue presented in this appeal is whether
appel | ant has shown that he is entitled to a bad debt
deduction for taxable year 1980.

o In late 1971, appellant was a practici n%
certified public accountant with offices in Daly Gty,
California. Among appellant's nore inportant clients
were Richard and Mary Bywater of Bywater Construction
Conpany. At this tine, appellant |oaned M. Bywater
$6,500. In February 1972, a second |oan of $7,000 was
made. Shortly after the second |oan, appellant made two
more |oans totaling $12, 000.

_ On Cctober 1, 1972, appellant accepted a posi-
tion as controller of the Bywater Construction Conpany.
Appel l ant al so made another |oan of $5,000 after he °
becane controller which served as an advance for initial
working capital for a small construction equipnent repair
conPany newly forned by.appellant and M. Bywater. None
of theSe |oans were eV|genced by a note. NO Interest was
provided for and no collateral ‘was secured.

In the winter of 1972, the Bywater Construction
Conmpany began to experience severe financial difficul-
ties due to losses and penalties sustained on a |arge
construction contract. Appellant was subsequently
dism ssed from his controller position

On June 16, 1974, M. Bywater acknow edged his
debt to Z?pellant in the formof an executed note for
$35,500. The anount was to be paid in nonthly
install ments of $500 begi nning on August 1, 1974, and
continuing until July 1, 1979, when the entire unpaid
bal ance with interest would be paid. The interest rate
was set at 7.5 percent per annum

gé The available facts show | oans of $6,500 in 1971
,000 in February of 1972; $12,000 later in 1972; and
$5,000 after becoming controller. These ampunts total
$30,500. The note was in the amount of $35,6500. There
I's no evidence in the record which accounts for the

$5, 000 difference.
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By mid-1976, M. Bywater had |eft the country
to take a construction job in Africa. No legal action
was taken to force paynent even though no nmoney or assets
were received in payment of the note.

~ On his 1980 personal income tax return appel -
|l ant claimed a bad debt |oss deduction of $30,500.  Respon-
dent denied the deduction and issued a proposed assessment.

_ ~ Appel lant contends that the |oans were bona
fide business |oans because they were nmade to create
additional work for appellant's firmfrom Bywater Con-
struction Conpany and to pronote further contact with M.
Bywater's nunmerous relatives and business acquai ntances.
Appel lant further contends that several of the |oans were
made so that he could secure the position of controller
¥¥th Bywater Construction Conpany, a then-expanding

usi ness.

_ . APpeIIant al l eges that no paynents were made to
himduring late 1972 and 1973 because the heavy rains

t hat mnnterwﬁrevented t he conpan¥ from conpleting a large
contract . en appel | ant began to demand paynment; hard
feelings devel oped and his job with the conmpany was
termnated. Before M. Bywater took his job in Africa,
appel lant alleges that he told appellant that he woul d
pay the obligation as soon as he could accumulate the
money fromhi's job in Africa. Mrs. Bywater all egedl
reiterated these intentions until 1980, when her attitude
toward repaynent changed. Finally, appellant contends
that he and his attorney made nunerous efforts to enforce
collection. They did not take formal |egal action because
of fears that such action would alienate M. Bywater and
counteract his then-professed good intentions. =~ Since M
Bywater |eft for Africa, appellant has been unable to
deternmine his whereabouts. In a letter to appellant,
dated Cctober 15, 1981, appellant's attorney, Charles
Stuhr, advised appellant that procedures to enforce
collection would be a waste of tine and noney.

_ Busi ness bad debt |osses are fully deductible
in the year sustained whereas nonbusiness bad debt |osses
are regarded as short-term capital |osses. (Rev. & Tax.
Code, & 17207, subd. (d)(1)(B).) The term "nonbusi ness
debt" is defined in section 17207, subdivision (d)(2)(a)
and (B), as a debt other than:

(A) A debt created or.écquired.(as the. case
may be) in connection with a trade or business
of the taxpayer; or
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(B) A debt the.loss fromthe worthlessness Of
which is incurred in the taxpayer's trade or
busi ness.

The provisions of section 17207 are substan-
tially the sane as section 166 of the Internal Revenue
Code. 1t is well settled in California that when state
statutes are patterned after federal l|egislation on the
same subject, the interpretation and effect given the
federal provisions by the federal courts and adm nistra-
tive bodies are relevant in determmng the proper
construction of the California statutes. rews v

Franchi se Tax. Board, 275 Cal.App.2d 653, 65§_f§5~aéi.Rptr.
03] (1969).)

Respondent's position is that appellant's
contentions should fail because (1) the debt is not bona
fide, and (2? appel l ant has not shown that the debt
became worthless during the year in which the deduction
Is claimed. Appellant, however, disputes both of respon-
dent's findings. Assumng, wthout deciding, that the
| oans were bona fide |oans, we cannot conclude that
a%pellant has shown that the |oans became worthless in
the year In issue.

_ In order to be entitled to a deduction for a
nonbusi ness bad debt, appellant nust denmonstrate that the
debt becane totally worthless during the taxable year.
Whether a debt is totally worthless within a particul ar
taxabl e year is a question of fact. (Perry v. _Commis-
sioner, 22 T.C. 968 (1954); Mellen V. N1 SSi oner .

68,094 T.L v/(DP-H) (1968)7) The burden 1s on appel-
l'ant"to prove that the debt for which the deduction is
clained had sone value at the beginning of the year in
mhigﬂlthe geducti?ﬂ {s clainE%kj?qddthat itcgecane_
worthless durin at year. adini_ v. nmi ssi oner
139 r.2d 29 (4th Gr. y1943); Appeal Of Rnollwood Vst
Conval escent Hospitals, Inc., Cﬁi. St. Bd. of Equal.,
Mar. -3 1387,V ..The worthlessness nust be fixed by an
identifiable event or events in the period in which the
deduction is claimed which furnish a reasonable basis for
abandoni ng any hope of future recoverg. (United States
v. Wiite Denfix mt§. To. 274 U. S, 398 [71 L.Ed. 1120}
(1927); Appeall ®fBBs C Welding, | nc.. Cal. St. Bd. of
Equal ., Tct. 26, 19,7

~Appel lant has stated that in 1980 Ms. Bywater,
whose attitude toward repaynent of the |oans had been
general |y positive, changed her attitude to one of
general “hostility. Appellant further stated that this
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change in attitude convinced, M. Stuhr, his attorney, to
advise him in a letter dated Cctober 15, 1981, to cease
col lection efforts. The letter by M. Stuhr, however,
does not support appellant's allegations that Ms.

Bywater had a change of attitude. ™ Bis letter does sug-
gest that it would be a waste of tine and nnneg to &yrsue
collection, but he states that in Cctober of 1980, Ms.
Bywater visited his office and once again reiterated

their intentions to pay the anount owed. The loans were
made in 1971 and 1972, and no paynments on these |oans
were made. No legal action was ever taken by appel | ant
to enforce collection even after wmr.Bywater |eft the
country in 1976 to take a job in Africa. Gven all these
facts, we cannot conclude'that the debt had any val ue at
the beginning of 1980 or that there was any identifiable
event that made the |oans worthless in 1980. For the
reasons di scussed above, the action ofrespondent will be
sust ai ned.
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ORDER

Pursuant to the views expressed in the opinion
of the board on file in this proceeding, and good cause
appearing thetafor,

| T 1S deresY ORDERED, ADJUDGED ANDDECREED,
pursuant to section 18595 of the Revenue and Taxation
Code, that the action of the Franchise Tax Board on the
protest of Marshall D. and Una F.Joelson agai nst a
proposed assessnent of additional personal incone tax in
the anount of $1,427 for the year 1980, be and the sane
I's hereby sustained.

Done at Sacramento, California, this 9th day
O April , 1286, by the State Board of Equalization,
wi th Board Members M. Nevins, M. Collis, Mr. Bennett and
M. Harvey present.

' Ri chard_ Nevins ,  Chai rman
Conway H. Collis ,  Menber
W I |iam mBennett , Menber
Wl t er Harvey* ,  Menber
, Member

*For Kenneth Cory, per CGovernnent Code section 7.9
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